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(TommoutuealUj  of  itfasaacijusttts. 


In  Senate,  March  23,  1850. 

The  Joint  Standing  Committee  on  Railways  and  Canals,  to 
whom  was  referred  the  Petition  of  Benjamin  F.  Spalding  and 
others,  for  removal  of  restrictions  in  the  charter  of  the  Salem 
and  Lowell  Railroad  Company,  and  various  petitions  in  aid 
thereof;  also  the  Petition  of  Samuel  Jaques  and  others,  for 
leave  to  construct  a  railroad  connecting  the  Boston  and  Low¬ 
ell  Railroad  with  the  Boston  and  Maine  Railroad,  and  other 
petitions  in  aid  thereof,  have  attended  to  the  same,  and  ask 
leave  to  l. 


REPO  RT: 

The  Boston  and  Lowell  Railroad  Company  was  incorporated 
June  5, 1830.  Section  12  of  their  charter,  contains  these  words  : 
“That  no  other  railroad  than  the  one  hereby  granted,  shall, 
within  thirty  years  from  and  after  the  passing  of  this  act,  be 
authorized  to  be  made,  leading  from  Boston,  Charlestown,  or 
Cambridge,  to  Lowell,  or  from  Boston,  Charlestown,  or  Cam¬ 
bridge,  to  any  place  within  five  miles  of  the  northern  termi¬ 
nation  of  the  railroad  hereby  authorized  to  be  made.” 

The  Maine  Extension  Railroad  Company,  afterwards  merged 
in  what  is  now  the  Boston  and  Maine  Railroad  Company,  was 
incorporated  March  16,  1844.  The  9th  section  in  their  charter 
is  in  these  words:  “  No  depot  or  stopping  place  shall  be  estab¬ 
lished  between  Andover  and  Reading,  (i.  e.  in  Wilmington, 
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which  is  the  only  town  passed  through  by  this  railroad,  between 
Andover  and  Reading,)  without  the  consent  of  the  Boston  and 
Lowell  Railroad  Corporation.” 

The  South  Reading  Branch  Railroad  Company,  extending 
from  South  Danvers  to  South  Reading,  was  incorporated  April 
26th,  1848.  In  section  2  of  their  charter,  are  these  provisions : 
“  Neither  the  Boston  and  Maine  Railroad  Corporation,  nor  this 
corporation,  shall  ever  suffer  any  freight  or  passenger  cars  to 
pass,  from  the  said  South  Reading  Branch  Railroad,  upon  any 
part  of  the  Boston  and  Maine  Railroad,  north  of  the  village  of 
South  Reading.” 

The  Salem  and  Lowell  Railroad  Company  was  incorporated 
on  the  same  day  as  the  above,  April  26,  1848.  In  the  8th  sec¬ 
tion  of  their  charter,  is  this  provision  :  “Said  corporation  may 
cross  the  track  of  the  Boston  and  Maine  Railroad,  (which  cross¬ 
ing  is  now  located  in  the  town  of  Wilmington,)  but  no  connec¬ 
tion  shall  ever  hereafter  be  formed  between  the  tracks  of  said 
last  named  railroad  corporation  and  those  of  the  corporation 
hereby  created,  nor  shall  the  cars  of  the  corporation  hereby  cre¬ 
ated,  be  permitted  to  stop,  for  the  purpose  of  receiving  or  deliv¬ 
ering  passengers  or  merchandise,  at  any  point  upon  their  own 
track,  within  one  mile  of  the  track  of  said  Boston  and  Maine 
Railroad.” 

Benjamin  F.  Spalding  and  others  “  pray  that  so  much  of  the 
act  of  incorporation  of  said  Salem  and  Lowell  Railroad  Com¬ 
pany,  as  prohibits  said  company  from  forming  a  union  with  the 
Boston  and  Maine,  may  be  repealed.”  But,  at  the  hearing,  the 
,  counsel  for  the  petitioners  did  not  urge,  that  leave  for  a  union 
should  be  granted  between  the  two  roads  ;  but  that  the  restric¬ 
tion  should  be  taken  off  prohibiting  the  cars  of  the  Salem  and 
Lowell  Company  from  stopping  at  the  crossing,  to  leave  and 
take  passengers  and  freight.  Against  the  granting  of  this  peti¬ 
tion,  in  whole  or  in  part,  the  Lowell  Railroad  Company  re¬ 
monstrated,  and  appeared  before  the  committee,  by  counsel. 

The  committee  entertain  no  doubt  but  that  all  these  prohibi¬ 
tions  were  inserted  in  the  respective  charters,  for  the  purpose, 
either  directly  or  indirectly,  of  protecting  the  Boston  and  Low¬ 
ell  Company  in  the  enjoyment  of  what  was  deemed  to  be  their 
legitimate  business.  They  appear  to  have  a  guarantee  in  their 
charter,  that  for  the  period  of  thirty  years,  they  shall  enjoy  the 
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benefit  of  doing  the  business  between  Boston,  Charlestown,  and 
Cambridge,  and  Lowell,  and  all  points  within  five  miles  of 
Lowell.  This  guarantee  the  Commonwealth  has  not  yet  indi¬ 
cated  any  disposition  to  have  impaired ;  and  therefore,  it  has 
cautiously  imposed  restrictions  where  there  was  danger  that  an 
object  might  be  accomplished  indirectly ,  which  the  claims  of 
public  faith  would  not  allow  to  be  effected  directly. 

By  granting  the  prayer  of  the  petitioners,  so  far  as  the  Salem 
and  Lowell  Road  is  concerned ,  a  direct,  parallel  and  competing 
line  of  road  would  be  opened  between  Lowell  and  Boston.  The 
average  distance  of  the  two  roads  from  each  other,  would  but 
little  exceed  two  miles,  and  the  length  of  the  new  line  would  be 
but  about  one  mile  longer  than  the  old  one.  It  is  true  that,  in 
the  limited  manner  in  which  the  prayer  of  the  petitioners  was 
pressed,  all  passengers  and  freight  would  have  to  exchange  cars 
at  the  crossing ;  still,  especially  in  regard  to  passengers,  there 
can  be  no  doubt  that,  by  granting  the  request,  a  very  consider¬ 
able  portion  of  the  through  travel  between  Lowell  and  Boston, 
would  pass  over  the  new  line.  The  new  line,  by  running  at 
different  hours  from  those  of  the  old  road,  would  multiply  (per¬ 
haps  double)  the  opportunities  of  transit  between  the  cities; 
and  with  a  large  portion  of  those  who  have  occasion  to  pass 
back  and  forth,  the  circumstance  of  having  to  exchange  cars, 
would  be  a  matter  of  no  moment,  if  there  were  a  practical  cer¬ 
tainty  that  there  would  be  no  detention.  The  circumstance 
also,  that  the  Salem  and  Lowell  trains  occupy  a  depot  in  Low¬ 
ell,  at  some  distance  from  that  of  the  Boston  and  Lowell  Com¬ 
pany,  and  more  convenient  to  a  considerable  portion  of  that 
city,  would  inevitably,  as  the  committee  think,  invite  a  good 
degree  of  custom  to  the  new  route. 

Under  such  circumstances,  it  may  well  be  doubted  whether 
the  Legislature  should  favor  the  prayer  of  the  petitioners,  even 
if  there  were  no  provisions  in  the  charter  of  the  Lowell  Compa¬ 
ny  restricting  it  therefrom.  It  would  seem  to  be  an  act  directly 
contravening  the  established  policy  of  Massachusetts  legislation, 
without  even  the  appearance  of  a  public  exigency. 

Not  only  is  it  the  opinion  of  the  committee  that  the  prayer  of 
the  petitioners  ought  not  to  be  granted,  either  on  the  ground  of 
chartered  right,  or  of  public  policy,  but  they  are  unable  to  see 
how  the  petitioners  would  derive  any  advantage  from  it,  on  ac~ 
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count  of  the  restriction  upon  the  Boston  and  Maine  Company. 
As  has  been  quoted  before,  from  their  charter,  the  Boston  and 
Maine  Company  can  have  “no  depot  or  stopping  place,”  in 
Wilmington,  where  these  roads  cross  each  other,  “without  con¬ 
sent  of  the  Boston  and  Lowell  Railroad  Corporation.”  Nobody 
has  petitioned  to  have  this  restriction  on  the  Boston  and  Maine 
Road  removed  ;  nor  has  the  Boston  and  Lowell  Railroad  Com¬ 
pany  signified  any  willingness  to  consent  to  its  removal.  If, 
then,  the  Salem  and  Lowell  Line  should  have  leave  to  stop  at 
the  crossing,  to  leave  and  take  up  passengers,  it  would  be  of  no 
benefit  to  that  corporation  as  matters  now  are ;  for  the  Boston 
and  Maine  Road  could  not  stop,  to  take  them  up,  and  there  is 
no  business  transacted  at  that  point,  to  induce  passengers  to 
stop  on  that  account. 

The  committee  recommend  that  the  petitioners  (B.  F.  Spald¬ 
ing  and  others,)  have  leave  to  withdraw  their  petition. 

Samuel  Jaques  and  others,  ask  for  leave  to  construct  a  rail¬ 
road,  from  a  point  on  the  Boston  and  Lowell  Road,  in  Wilming¬ 
ton,  near  where  the  old  Boston  and  Portland  Railroad  diverged 
from  the  said  Boston  and  Lowell,  to  the  present  Boston  and 
Maine  Railroad,  reaching  it  at  a  point  in  the  town  of  Reading. 
The  length  of  this  road  will  be  about  two  miles,  and  may  be 
very  cheaply  constructed,  very  little  grading  being  required. 
The  point  of  junction  with  the  Boston  and  Maine  Road,  is  be¬ 
low  the  line  of  Wilmington,  and  of  course,  is  out  of  the  limits 
of  the  restriction  before  quoted,  in  the  charter  of  that  road  ;  and 
the  Boston  and  Lowell  Corporation  do  not  object  to  the  prayer 
of  the  petitioners  being  granted.  There  is,  and  will  continue  to 
be,  but  little  business  immediately  on  the  line  of  this  road; 
but  it  was  in  evidence  that  this  connecting  link  would  be  a 
great  convenience  to  the  inhabitants  of  Reading,  both  parishes, 
South  Reading,  Stoneham,  Lynnfield,  Lynn,  Malden,  and  part 
of  Danvers,  embracing  a  population  in  all,  of  40,000  or  50,000  ; 
and  that  a  general  desire  was  felt  that  some  way  might  be  pro¬ 
vided  for  their  more  easy  transit  to  and  from  Lowell,  than  now 
existed  by  way  of  Boston,  or  by  way  of  Lawrence.  Some  por¬ 
tions  of  these  places  would  be  better  accommodated  by  taking 
the  cars  to  Lowell,  at  the  crossing  of  the  Salem  and  Lowell 
Road,  especially  the  North  Parish  in  Reading;  but,  by  an  in¬ 
spection  of  a  map  of  these  towns,  it  was  quite  apparent  that  to 
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most  of  them,  the  Jaques  route  was  quite  as  convenient  as  the 
other. 

It  seemed  to  the  committee,  to  be  quite  desirable  that  railroad 
facilities  of  intercourse  should  be  provided  between  the  thriving 
city  of  Lowell  and  this  large  body  of  citizens,  a  great  portion  of 
whom  were  engaged  in  the  mechanic  arts  or  trades,  and  who 
often  had  occasion  to  convey  their  wares  to  a  market,  provided 
it  could  be  done  without  injury  to  other  interests,  and  for  an 
expenditure  that  the  business  would  justify. 

As  has  been  stated,  the  Boston  and  Lowell  Corporation  did 
not  object,  and  the  only  remonstrant  heard  before  the  commit¬ 
tee,  was  the  Salem  and  Lowell  Company.  The  leading  ground 
of  this  remonstrance  was,  that  if  an  exigency  were  made  out 
for  increased  facility  of  railroad  intercourse,  between  this  region 
and  Lowell,  it  ought  to  be  provided  by  removing  the  restriction 
in  their  charter,  as  this  would  involve  no  expenditure  in  rail¬ 
road  structure,  would  accommodate  all  the  towns  as  well  as, 
and  some  better  than  the  Jaques  route.  It  was  also  objected 
that  the  proposed  road,  taken  in  connection  with  the  South 
Reading  Branch,  would  form  a  competing  line  between  Salem 
and  Lowell,  against  which  the  Salem  and  Lowell  Corporation 
were  entitled  to  protection. 

As  the  committee  were  unanimously  and  decidedly  of  the 
opinion  that  the  restriction  in  the  charter  of  the  Salem  and 
Lowell  Road  ought  not  to  be  removed,  they  thought  the  Jaques 
petition  should  be  granted,  unless  the  last  ground  of  remon¬ 
strance  should  be  deemed  to  be  valid. 

The  design  of  the  Salem  and  Lowell  Road,  with  the  restric¬ 
tions  in  its  charter,  was,  obviously,  to  do  the  business  between 
Salem  and  Lowell,  accommodating  the  towns  and  villages  on 
its  line.  The  purpose  of  the  restriction  in  its  charter,  was  to 
prevent  injury  to  the  Boston  and  Lowell  Road,  by  making  a 
new  and  competing  line  between  the  cities  of  Boston  and  Low¬ 
ell,  and  to  prevent  injury  to  the  Essex  Road,  by  making  a  new 
and  competing  line  between  Salem  and  Lawrence.  In  doing 
the  business  between  its  termini ,  this  road  should  have  pro¬ 
tection. 

The  design  of  the  South  Reading  Road  (which  was  char¬ 
tered,  as  before  stated,  to  extend  from  South  Danvers  to  South 
Reading)  was,  obviously,  to  open  communication  between 
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Danvers  and  other  places  on  the  line  of  the  road,  and  Boston. 
On  this  account,  this  branch  is  authorized  to  unite  with  the 
Boston  and  Maine  Road,  in  the  direction  to  Boston,  but  not  in 
the  direction  northward.  All  passengers,  and  all  freight,  there¬ 
fore,  passing  over  or  on  this  branch,  destined  for  the  north¬ 
ward,  must  change  cars  at  South  Reading;  and,  in  all  proba¬ 
bility,  the  passengers  will  be  obliged  to  change  cars  again  at 
one  or  the  other  end  of  the  proposed  road.  Besides,  this  branch 
is  not,  by  its  charter,  authorized  to  go  to  Salem ;  and,  although 
it  is  understood  that,  by  a  'private  arrangement,  it  is  connected 
both  with  the  Salem  and  Lowell,  and  with  the  Essex  Roads, 
whereby  its  cars  can  reach  that  city,  if  at  any  time  such  an 
arrangement  shall  be  found  to  occasion  interference  by  the 
South  Reading  Branch  with  the  business  of  the  Salem  and 
Lowell  Road,  this  arrangement  should  be  broken  up.  The 
connection,  it  would  seem,  has  not  now  a  legal  sanction ;  and 
when  its  effects  become  injurious  to  the  rights  and  interests  of 
any  parties,  they  will  unquestionably,  find  a  remedy. 

It  appears,  therefore,  to  the  committee,  that,  in  the  first  place, 
by  the  restriction  in  the  South  Reading  Branch  charter,  com¬ 
pelling  every  body  and  thing,  going  northward,  to  change  cars 
at  South  Reading ;  and  in  the  second  place,  by  the  absence  in 
said  charter  of  any  power  to  reach  Salem  at  all,  the  just  rights 
and  privileges  of  the  Salem  and  Lowell  Road  are  adequately 
preserved  and  secured. 

The  committee  recommend  that  the  prayer  of  Samuel  Jaques 
and  others  be  granted,  and  they  report  a  Bill  accordingly. 


JNO.  H.  WILKINS,  Chairman. 


1850.] 


SENATE— No.  73. 


7 


eotumoutoealtf)  of 


In  the  Year  One  Thousand  Eight  Hundred  and  Fifty. 


AN  ACT 

To  incorporate  the  Wilmington  Branch  Railroad  Com¬ 
pany. 

BE  it  enacted  by  the  Senate  and  House  of  Representa¬ 
tives ,  in  General  Court  assembled ,  and  by  the  authority  of 
the  same ,  as  follows : 

1  Sect.  1.  Samuel  Jaques,  Edward  Crane,  Asa  G. 

2  Shelden,  and  James  Jaques,  their  associates  and  suc- 

3  cessors,  are  hereby  made  a  corporation,  by  the  name 

4  of  the  Wilmington  Branch  Railroad  Company,  with 

5  all  the  powers  and  privileges,  and  subject  to  all  the 

6  duties,  restrictions,  and  liabilities,  set  forth  in  the 

7  forty-fourth  chapter  of  the  Revised  Statutes,  and  in 

8  that  part  of  the  thirty-ninth  chapter  of  the  said  Re- 

9  vised  Statutes,  relating  to  railroad  corporations. 

1  Sect.  2.  Said  corporation  may  construct  and  main- 

2  tain  a  railroad  upon  the  following  route  : — Beginning 

3  at  some  convenient  point  on  the  Boston  and  Maine 

4  Railroad,  in  the  town  of  Reading,  and  between  the 
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5  thirteenth  and  fifteenth  mile  posts  of  said  Boston  and 

6  Maine  Railroad,  and  continuing  thence,  in  said  town 

7  of  Reading  and  the  town  of  Wilmington,  to  a  con- 

8  venient  point  of  intersection  with  the  Boston  and 

9  Lowell  Railroad,  at  or  near  the  way-station  of  said 
10  Boston  and  Lowell  Railroad,  in  the  village  of  Wil¬ 
li  mington. 

1  Sect.  3.  The  capital  stock  of  said  railroad  com- 

2  pany,  shall  consist  of  not  more  than  three  hundred 

3  shares,  the  number  whereof  shall  be  determined  by 

4  the  directors ;  and  no  assessment  shall  be  laid  there- 

5  on,  of  a  greater  amount,  in  the  whole,  than  one  hun- 

6  dred  dollars  on  each  share ;  and  the  said  company 

7  may  purchase  and  hold  such  real  estate,  materials, 

8  engines,  cars,  and  other  things,  as  may  be  necessary 

9  for  depots,  for  the  use  of  said  road,  and  for  the  trans¬ 
it)  portation  of  passengers  and  merchandise. 

1  Sect.  4.  The  Legislature  may,  after  the  expiration 

2  of  four  years  from  the  time  when  said  railroad  shall 

3  be  opened  for  use,  from  time  to  time,  alter  or  reduce 

4  the  rate  of  tolls,  or  other  profits,  upon  said  road ;  but 

5  the  said  income  shall  not,  without  the  consent  of  said 

6  corporation,  be  so  reduced  as  to  yield  less  than  ten 

7  per  cent,  per  annum  to  the  stockholders. 

1  Sect.  5.  Said  company  may  enter,  with  their  rail- 

2  road,  by  proper  turnouts  and  switches,  upon  the  Bos- 

3  ton  and  Lowell  Railroad,  at  Wilmington,  and  upon 

4  the  Boston  and  Maine  Railroad,  at  Reading,  and  may 

5  use  the  same,  or  any  part  thereof,  paying  therefor 

6  such  rate  of  toll  as  may  be  agreed  upon,  or  as  the 

7  Legislature  shall  establish,  and  complying  with  such 

8  reasonable  regulations  as  may  be  established  by  the 

9  Boston  and  Lowell  or  Boston  and  Maine  Railroad 
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10  Company  :  provided ,  that  the  corporation  hereby  cre- 

11  ated  shall  not  enter  upon  said  railroads,  with  any 

12  motive  power,  unless  the  said  railroad  companies 

13  shall  refuse  to  draw  over  their  roads,  or  any  part 

14  thereof,  the  cars  of  the  corporation  hereby  estab- 

15  lished. 

p 

1  Sect.  6.  If  the  said  company  shall  not,  within 

2  one  year,  hie  a  location  of  their  route,  in  the  manner 

3  prescribed  by  law,  or  if  said  railroad  shall  not  be 

4  completed  within  two  years  from  the  passage  of  this 

5  act,  then  this  act  shall  be  void. 

1  Sect.  7.  The  corporation  created  by  this  act,  shall 

2  not  issue  any  share  or  shares  of  its  capital  stock,  at 

3  a  less  sum  than  the  par  value  thereof. 
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